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ABSTRACT

The article examines the changes brought by digitization in the area of international trade lawand
attempts to assess the nature and consequences of the evolving legal adaptation in this area.The
Article begins by outlining the broad implications of digitization on trade and trade policyin order
to achieve this goal. The discussion then shifts to the current regulatory framework fordigital trade,
first providing an overview of the situation in the World Trade Organization's (WTQO) multilateral
forum and then analyzing the more thoughtful regulatory responses formulated in free trade
agreements (FTAS) to address the challenge of digitization, with a focus on some more recent
advanced models of digital trade regulation. Ultimately. The article's final goal is to contextualize,
evaluate, and determine if the current legal framework isadequate for the modern, data-driven
economy. It also highlights certain current shortcomingsand possible future setbacks.
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SCOPE OF RESEARCH:

The benefits of the digital trade may not be eventually distributed raising concern about widening
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digital divides and aggregate global in qualities. The way we exchange things is alsoevolving due
to digitization. For instance, the proliferation of internet marketplaces has resultedin an increase in
the transnational sale of small packages. Policymakers now have a variety ofchallenges to deal
with, from the practical control of parcel trade to the consequences for risk management (e.g.,
bio-security regulations or counterfeit goods), as well as financial concernsrelated to tax and tariff

collection.

RESEARCH QUESTIONS:

1. What can policymakers do to help businesses operate globally in the digital world?

2. How can developing counties ensure that hey benefit from the opportunities offered by
digitization while mitigation the risk?

3. How can international trade law be adapted to affectively address the issues arising from
digitisation?

4. How has digitization affected traditional trade barriers, such as tariffs and quotas?

RESEARCH HYPOTHESIS:

The hypothesis would be that the Developing countries can invest in digital infrastructure, such
as broadband networks and digital platforms, to bridge the digital divide and provide access to
digital services for their citizens and businesses. Developing countries can establish robust data
protection and privacy frameworks to safeguard individuals' personal information and prevent

data misuse in the digital era.

International trade law can be adapted to embrace technological neutrality, ensuring that rules do
not favor specific technologies and hinder innovation. International trade law can establish clear
and harmonized rules for data governance and cross-border data flows to facilitate secure and

efficient data exchange.

Digitization has reduced the impact of tariffs by enabling new forms of cross-border trade, such
as e-commerce, that are less susceptible to traditional border taxes. Digitization has facilitated
the bypassing of quotas by enabling digital platforms and services to operate seamlessly across

borders, making it easier to move goods and services without physical restrictions.
Page | 6


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-64
Volume2 Issue7| Aug 2023 SSN: 2582-6433

INTRODUCTION

Technology and law are mutually reliant, with technology driving law's adaptation and the legal
environment either promoting or impeding technical innovation generally and specific
innovations specifically. This interaction is known as "dialectical,"Footnotel.Footnote2 Different
legal responses have been made to technical advancements. Frequently, the legal system has
addressed novel circumstances by simply incorporating them into pre-existing regulations; on
other occasions, however, gradual modifications via case law or legislative action have been
adequate. However, some technologies have required more significant adjustments and true
"paradigm shifts" in governance due to their disruptive nature and ability to have an impact on
various socioeconomic situations. Note #3 Although this classification is useful in theory, it
should be noted that there are many instances in practise when there are not clearly defined
categories of legal adaptation. legal responses vary. In the case of digital copyright law, for
example, all three processes of adaptation are at play: subsumption, adaptation through new acts
and case law, and creation of completely new legal mechanisms, like intermediaries'
liability.Note #4 Within the framework of this article's discussion, it is important to keep in mind
that the digitalization process may require a more radical rethinking of current approaches
because it belongs to a unique class of "disruptive technologies,"” for which the first two forms of
gradual adaptation may not be sufficient. This article's goal is to examine the modifications that
digitization has brought about in one specific area of international trade law and to evaluate the

nature and the effects of this legal adaptation.

A brief introduction of digitalization as a technical disruption is given at the beginning of the
article. The broad implications of digitalization on trade and trade policy are then examined. The
article then shifts its focus to the current regulatory framework for digital trade, first outlining the
situation under the World Trade Organization's (WTO) purview and then examining the more
thoughtful regulatory solutions formulated in free trade agreements (FTAS) in response to the
challenge of digitalization. This article focuses on several advanced models of digital trade
regulation, including the United States-Canada Agreement (USMCA), the Comprehensive and
Progressive Agreement for Transpacific Partnership (CPTPP), the European Union's (EU) more
recent free trade agreements (FTAS), and the emerging class of Digital Economy Agreements
(DEAS). The Article at last aims to contextualise, evaluate, and determine if the current legal
framework is enough for the modern, data-driven economy. It also highlights certain current

shortcomings and potential future issues.
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DIGITAL TRADE

Although the term "digital trade"” has no universally recognized meaning, it is generally agreed
upon to include trade in goods and services that involves consumers, businesses, and governments
and is made possible by digital technology. These transactions can be delivered digitally or
physically. In other words, not all digital trade is supplied digitally, even though alldigital trade is
made possible by digital technologies. Digital trade, for example, also includestrading in goods
and services that are facilitated by technology but are provided physically, likebuying a book

through an online marketplace or making a flat reservation through a matchingapplication.

The Effect of Digitization on Trade

Global value chains (GVCs) can now be more easily coordinated, ideas and technology may
spread more easily, and a larger number of consumers and businesses worldwide are connected
thanks to the digital transformation. However, despite the fact that conducting business
internationally has never been simpler, new business models have led to increasingly intricate

international trade transactions and governmental challenges.

Governments face new regulatory problems in the fast-paced, globally interconnected world of
today. These challenges include managing issues originating from digital disruption and ensuring

that the potential and benefits of digital trade can be realised and shared inclusively.

The flow of data is the foundation of digital trade. In addition to being a tool for production, data
can also be an asset that can be exchanged for itself, as well as a method of organising GVCs and
providing services. Additionally, it supports physical trade less directly by making trade
facilitation possible. Additionally, new and quickly expanding service supply models like cloud
computing, the Internet of Things (10T), and additive manufacturing are built around data.

How is digitization changing trade?

Trade expands in size, scope, and speed with the advent of digitalization. It enables businesses to
reach a wider global audience of digitally connected consumers with innovative goods and
services. Additionally, it makes it possible for businesses—especially smaller ones—to use
cutting-edge digital tools to get past obstacles to expansion. These tools include crowdfunding,

cloud-based services that help with payments, collaboration, avoiding the need to invest in fixed
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assets, and other methods of funding.

Concurrently, new business models and technological advancements are redefining the
production and delivery of services, bringing novel combinations of commodities and services
and erasing the existing hazy lines between goods and services as well as modes of delivery.
Market access is necessary for a smart fridge in order to provide both the embedded service and
the good. Furthermore, a product created by 3D printing, for instance, might pass across borders
as a design service but improves upon consumption. When taken as a whole, these problems
present fresh difficulties for the formulation of international trade and investment policy. Old
trade issues may have new ramifications in the age of digitalization, such as the effects of onerous
border procedures on parcel trade or limitations on newly tradable services. New trade policy
issues are also emerging, such as disparate national regulations regarding data flows. For
policymakers to foster innovation and advance digital trade in goods and services, they need more

information about the nature and scope of these changes.

1Q. WHAT CAN POLICYMAKERS DO TO HELP BUSINESSES
OPERATE GLOBALLY IN THE DIGITAL WORLD?

These changes are taking place at unprecedented speed. With growing interconnection and greater

demand for just-in-time delivery, trade needs to be faster and more reliable than ever before.

For services, this means being able to deliver more rapidly and ‘on-demand’, often 24/7, so that
consumers can have instant access to the services they need when they need them. For goods, this

means using digital solutions for trade facilitation, helping goods move faster acrossborders.*

However, there is also a growing discussion about whether there is a need to update or clarify
existing trade rules and commitments. Trade rules are traditionally predicated on identifying
whether products are goods or services and the borders they cross. But, in the digital era, these
distinctions may not always be clear cut. Firms are now increasingly able to flexibly operate from
different locations and to bundle goods with services, making it difficult to identify the particular
trade rules that apply to specific transactions.?

1 hitps://www.oecd.org/trade/topics/digital-trade/
2 https://www.oecd.org/trade/topics/digital-trade/
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The goal of the OECD's work on digital trade is to strengthen policymakers' ability to recognizeand
address new issues brought about by digitization. Analysis ranging from defining and quantifying
digital trade to discussing market openness in the digital age and its implications for service
restrictions to the trade policy implications of particular issues like data flow regulation or
emerging technologies like 3D printing are all included in this.

2Q. HOW CAN DEVELOPING COUNTIES ENSURE THAT
HEY BENEFIT FROM THE OPPORTUNITIES OFFERED BY
DIGITALIZATION WHILE MITIGATION THE RISK?

Digitization presents a trans-formative opportunity for developing countries, offering the
potential to enhance economic growth, improve access to essential services, and empower
individuals. However, it is crucial to approach digitization in a strategic and inclusive manner to

mitigate potential risks and ensure that the benefits are widely shared.

To maximize the benefits of digitization while minimizing risks, developing countries should

adopt a comprehensive approach that encompasses the following key strategies:

Build a robust digital infrastructure:

Expand access to connectivity: Prioritize the expansion of affordable and reliable internet access

to undeserved communities, particularly in rural areas.

Develop digital public goods: Invest in creating digital public goods, such as open-source
platforms and applications, to foster innovation and reduce reliance on proprietary technologies.
Ensure cyber security: Implement robust cyber security measures to protect critical infrastructure,

sensitive data, and individual privacy from cyber attacks.

Promote digital literacy and skills development:
Integrate digital literacy into education: Incorporate digital literacy training into school curricula
to equip students with the essential skills to navigate the digital world effectively.

Provide digital skills training for adults: Offer targeted digital skills training programs for adults,

particularly those seeking employment in the digital economy, to enhance their employ- ability
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and productivity.

Promote digital entrepreneurship: Encourage and support the development of digital

entrepreneurship initiatives to foster innovation and create job opportunities in the digital sector.

Embrace digital transformation in key sectors:
E-government: Implement e-government solutions to improve the efficiency and transparency of

public services, enabling citizens to interact with the government digitally.

Digital healthcare: Leverage digital technologies to enhance access to quality healthcare services,
particularly in remote areas, through telemedicine and e-health platforms.

Digital financial inclusion: Facilitate the adoption of digital financial services to promote

financial inclusion and empower individuals to access financial tools and services.

Address the digital divide:

Bridge the infrastructure gap: Prioritize infrastructure development to connect underserved areas
and ensure that all citizens have access to affordable and reliable internet connectivity.

Reduce device costs: Implement policies and initiatives to reduce the cost of digital devices, such

as smartphones and tablets, to make them more accessible to a wider population.

Promote multilingual access: Ensure that digital platforms and services are available in multiple

languages to cater to the linguistic diversity of developing countries.

Regulate the digital landscape:
Data protection and privacy: Implement robust data protection and privacy regulations to

safeguard individuals' personal information and prevent data misuse.

Content regulation: Establish appropriate content regulation frameworks to address harmful or

illegal content online while protecting freedom of expression.

Fair competition: Promote fair competition in the digital market to prevent anti-competitive
Page | 11


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-64
Volume2 Issue7| Aug 2023 SSN: 2582-6433

practices and ensure a level playing field for all stakeholders.

Foster international collaboration:

Knowledge sharing: Encourage knowledge sharing and collaboration among developing

countries to exchange best practices and expertise in digital transformation.

Capacity building: Support capacity-building initiatives to assist developing countries in

developing their digital infrastructure, skills, and regulatory frameworks.

Access to financing: Facilitate access to international financing mechanisms to support
developing countries in their digital transformation efforts.

3Q. HOW CAN INTERNATIONAL TRADE LAW BE ADAPTED
TO AFFECTIVELY ADDRESS THE ISSUES ARISING FROM
DIGITISATION?

Adapting international trade law to effectively address the issues arising from digitization is
crucial to ensure fair, equitable, and inclusive participation in the global digital economy. Several

key principles and approaches can guide this adaptation process:

e Technological Neutrality: International trade rules should not favor specific
technologies or hinder innovation by being overly prescriptive or restrictive. Instead, they
should focus on establishing principles that apply regardless of the underlying technology.

e Non-discrimination: International trade rules should ensure that all countries and
businesses are treated equally, regardless of their nationality or location. This principle is
particularly important in the digital realm, where cross-border data flows and digital
services are increasingly prevalent.

e Functional Equivalence: International trade rules should recognize the functional
equivalence of electronic transactions and documents to traditional paper-based
counterparts. This ensures that digital trade is not unduly hindered by outdated legal
frameworks.

e Data Governance and Cross-border Data Flows: Establish clear and harmonized rules
for data governance, including data protection, privacy, and security, to facilitate cross-
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border data flows while safeguarding individual rights and business interests.

e E-commerce Facilitation: Address the specific challenges of e-commerce, such as
customs procedures, electronic payments, and consumer protection, to promote a
seamless and secure online shopping experience for consumers and businesses
worldwide.

e Transparency and Accountability: Ensure transparency and accountability in the
development and implementation of international trade rules related to digitization to
foster stakeholder engagement and trust.

e International Cooperation and Collaboration: Promote international cooperation and
collaboration to address emerging issues in digital trade through multilateral and regional
initiatives, such as the World Trade Organization (WTO) and regional free trade
agreements (FTAS).

e Capacity Building and Technical Assistance: Provide capacity building and technical
assistance to developing countries to help them implement and adapt to international trade
rules related to digitization effectively.

e Regular Review and Updates: Regularly review and update international trade rules to
ensure they remain relevant and effective in addressing the evolving challenges and

opportunities arising from digitization.

4Q. HOW HAS DIGITALIZATION AFFECTED TRADINAL
TRADE BARRIES, SUCH AS TARIFFS AND QUOTAS?

Digitization has significantly impacted traditional trade barriers, such as tariffs and quotas, in

several ways:

1. Reduced Impact of Tariffs: Digital technologies have enabled the development of new
forms of cross-border trade, such as e-commerce, which are less susceptible to traditional
tariffs. This has led to a decline in the effectiveness of tariffs as a trade barrier.

2. Bypassing Quotas: Digital platforms and services can operate seamlessly across borders,
making it easier to bypass physical quotas that restrict the quantity of goods or services
that can be traded.

3. Increased Transparency: Digital technologies have enhanced transparency in

international trade, making it easier for businesses and consumers to compare prices and
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products across borders. This transparency can indirectly reduce the impact of trade
barriers by informing consumers about alternative options.

4. Promoting Competition: Digitization has fostered competition in the global
marketplace, putting pressure on governments to reduce or eliminate trade barriers to stay
competitive. This increased competition can benefit consumers by lowering prices and
expanding product choices.

5. Shifting Focus to Non - tariff Barriers: As traditional trade barriers become less
effective, governments are increasingly focusing on non-tariff barriers (NTBs), such as
technical regulations, data localization requirements, and intellectual property protection.

These NTBs can pose significant challenges to cross-border trade in the digital era.

CONCLUSION:

By implementing the strategies, developing countries can harness the power of digitization to
drive inclusive economic growth, improve the lives of their citizens, and bridge the digital divide

in a responsible and sustainable manner.

By adopting these principles and approaches, international trade law can be effectively adapted
to address the issues arising from digitization, fostering a fair, inclusive, and prosperous global

digital economy for all.

Digitization has transformed the landscape of international trade, challenging the effectiveness
of traditional trade barriers and introducing new complexities related to non-tariff measures.
Governments and international organizations need to adapt their trade policies and frameworks

to address these evolving challenges and ensure a fair and equitable global digital economy.
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